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Judge gives the green light to Wal-Mart for a supercenter at Lockport Mall site

By Thomas J. Prohaska - NEWS NIAGARA BUREAU

LOCKPORT — State Supreme Court Justice Richard C. Kloch Sr. gave Wal-Mart the go-ahead Monday to build a supercenter at the Lockport Mall site, rejecting every contention that opponents of the project made in a lawsuit argued last month. 

However, a corporate spokesman said Wal-Mart will not proceed with the project until the threat of an appeal has passed. 

Margaret “Micki” Magno, one of the leaders of Lockport Smart Growth, as the opponents of the project named themselves, said she won’t be sure whether there will be an appeal until after the group confers with its lawyers. 

One of those attorneys, Daniel A. Spitzer of Buffalo’s Hodgson Russ, called Kloch’s ruling “a very fair and well-reasoned decision,” but said he didn’t agree with it. 

The lawsuit attempted to overturn a stack of waivers and variances Wal-Mart received from the town Planning and Zoning boards, allowing it to construct a 185,000-square-foot combination discount store and supermarket on South Transit Road, a quarter-mile north of its existing Lockport discount store. 

Wal-Mart would buy most of the mall property from General Growth Properties of Chicago and demolish most of the complex, but General Growth would keep the Bon-Ton store, the only business left in the mall, and continue as its landlord. 

The two stores would be separate but would share a parking lot. The resulting new property line created the need for several of the variances because of buildings being too close to the boundary. 

Kloch wrote, “The variances and waivers do not negatively impact the public health, safety or general welfare of the community. Rather, the replacement of an abandoned, asbestos- filled eyesore with a new attractive facility serves those goals.” 

Town Attorney Daniel E. Seaman said Wal-Mart need only complete its planned purchase of the mall property and obtain a building permit. “As soon as the order gets entered, there’s nothing holding them back,” he said. 

The lawsuit asserted that the Planning and Zoning boards erred by treating the two parcels as one site, but Kloch cited the terms of the Commercial Corridor Overlay District, a special town zoning law for South Transit Road specifying that “development sites under the same ownership or those consolidated for development should be treated as a single site.” 

Kloch also rejected assertions in the lawsuit that the board’s decisions were “arbitrary and capricious”; that the state’s environmental review process wasn’t followed properly; and that the Planning Board waiver procedure, set up in a 1993 town ordinance, violates state law. 

The judge praised the boards’ “rational, measured approach” to review a project that first was proposed in March 2004. The waiver and variances were passed in November and December 2007. 

Spitzer said, “Our questions were to do with the legality of their decisions, not the wisdom of their decisions.” 

“We’re thrilled with the decision,” Wal-Mart spokesman Phil Serghini said. 

Asked when the project will start, he said, “We won’t really decide until we have a clear path to build.” This means that Wal-Mart will wait until the deadline to file an appeal passes, or until an appeal is ruled upon, he said. 

Seaman said, “I wasn’t surprised with the decision. I felt the Planning Board gave it due diligence.” He also said he was glad the legality of the town overlay zoning code was upheld. 

He said the deadline to file a notice of appeal is 30 days from the entry of the court order. 

Magno said, “We may do nothing. I prefer to [appeal], but it will depend on the costs, the time involved and who we can get to help us.” She would not comment on whether this means that Smart Growth might be out of money to pay more legal fees. 

